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Phil 323-01: Philosophy of Law

T-TH 3:00-4:15

Instructor:  Dr. Julinna C. Oxley




Email: joxley@coastal.edu

Office:  Edwards 279





Office Phone: x6548

Office Hours: M-W 12-2, T-TH 1-2 and by appointment

I. Course Description

This is an introductory course to philosophical issues and problems in the law.  We will focus primarily on three areas in the philosophy of law: legal theory, constitutional law (or legal interpretation), and criminal law (the content of the law).  In the first part of the course, we will ask, what makes a law a law? What are we doing when we make laws? We will consider a variety of answers to these questions, including natural law theory, legal positivism, legal realism, and interpretive legal theory.  In the second part of the course, we will evaluate different theories of legal interpretation and consider how they have been at work in specific decisions and legal cases. In the final third of the course, we will discuss the content of the law, and what should be included in it.  We will evaluate the kinds of activities that should be regulated by the state, and consider how we should justify punishments for those activities.
II. Student Learning Outcomes

Upon completion of this course, you should:

· Know the following legal concepts: burden of proof, judicial review, opinions, precedents, reasonable doubt, reasonable person, due process, strict liability, common law, summary judgments, etc.
· Know how to write and think critically about philosophical aspects of the law

· Know how to critically examine how to interpret laws, the Constitution, and Amendments 1-14.
· Know how to explain fundamental concepts in the philosophy of law

· Be able to examine whether it is the business of law to protect us from ourselves or enforce morality

· Be able to explain whether punishment is justified

· Be able to write a brief in which you defend and justify your views on a particular legal case
· Be able to articulate, explain, and critique major philosophical positions regarding the relationship between law and morality.

III. Text and Readings

The text for this course is Philosophical Problems in the Law,4th Edition by David Adams, Thompson/Wadsworth Publishers, 2005.  You are required to purchase the text and do the readings, which come entirely from this text. Any supplementary readings will be distributed in class or on the course website on the WebCT (or Blackboard) system.  This site is very important, as you will need to post your weekly response papers, find external links, and see your grades. If you are unfamiliar with Blackboard, I will be glad to help.

This is an upper-division course. Thus, it will require a great deal of work on your part. The readings are often difficult – you should plan to do the reading at least twice before the class period in which we discuss the reading. You should plan to devote several hours per week to your work in this course, in addition to the scheduled class meetings.
IV. Course Requirements and Grading

This course will emphasize discussion and writing. It is important to pay attention in class because I will tell you which issues and questions we will discuss the next class period. You should come to class prepared to address these questions.
A. Class Attendance and Participation (15%)

Students are required to follow Coastal's attendance policy, which requires attendance each day; absences of more than 25% may result in failure.  More than 3 absences will result in lowering your final grade by a plus point. In general, this includes either excused or unexcused absences. 
Since this is a small seminar-like course, your participation in class discussion is crucial to the success of the course.  I realize that some students are less outgoing and less likely to speak up in class, but I am not asking you to make speeches. Asking questions, making comments, and defending your ideas are all considered “participation.”  I ask that you speak up in class at least once a week with a thoughtful question or comment. Taking notes or attending class does not count as participation.
B. Weekly Response Papers (20%)

Each student is required to submit a 2 paragraph response to at least one reading per week. This response must be submitted electronically on the Blackboard Discussion Board by noon on the day that you are to have read the particular essay.  Late responses will not be accepted, so please plan ahead accordingly. You are to submit one response each week.
Each week, I will provide a list of several questions that can be used to prompt your response to the reading. Most importantly, your response should describe: 1) your reaction to the reading you have chosen. 2) a brief summary of the ideas that you are responding to, and 3) why you are responding the way you do.  Your response could offer some criticism of the reading, ask a question about its interpretation (clarifying what the reading implies), or explain what you take to be interesting or important about the reading.
In some cases, I will require an in-class exercise in place of a weekly reflection paper. There are a total of 13 assignments, which include weekly reflection papers and in-class assignments.

Responses will be graded on the following scale: √- (D), √ (C), √+ (B), or √++ (A).
C. Paper on Law and Morality (20%) DUE October 23
Paper and outline on the Nature of Law or the Relationship of Law to Morality due 
You are required to submit an outline for your paper before you turn it in.  Suggested topics, along with guidelines for the structure and format of the paper, will be distributed in class.  All outlines and papers must be handed in on time.

D. Paper Grading Criteria

It is very important that you work to develop an argumentative writing style in writing philosophy papers.  Your paper must have a very clear thesis, and an argument to defend your position.  Your papers will be graded with regard to:

(1) strength of your argument 
(2) the clarity and precision with which you present your argument
(3) your understanding of the course material 
(4) style and grammar, insofar as they affect the previous considerations.

E. Class Presentation (20%) – last two weeks of the Semester
You are required to make a presentation to the class in a small group (of 2-3) during the final two weeks of the course.  The presentation should discuss contrasting readings on a topic in the philosophy of law, though it doesn’t necessarily need to be on a topic that we cover in class. Each group must submit topic proposals to me by the 10th week of the class. The presentation should be around 20 minutes. If you would like to make a solo presentation, you are free to do so.
F. Final Exam (25%) – Final Exam Week
There will be a cumulative final exam at the end of the course. The exam will be short answer and essay questions, and the questions for the final will be distributed to you before the exam itself.

G. Grading

The grading scale is as follows: (A) 90-100, (B+) 87-89, (B) 80-86, (C+) 77-79, (C) 70-76, (D+) 67-69, (D) 60-66, (F) Below 60.

H. Course Schedule

Details and timing are subject to change. We might not get through all of what is proposed below, and other readings may be added. Exact dates for assignments will be announced in class.
	Tuesday
	Thursday

	
	August 23 
Introduction to the Course
What is law? p. 15-18

Video, The Nuremburg Trials

	August 28

Basics: Philosophy and the Law p. 3-14
	August 30 
Theories of Law:
Classical Theories of Law p. 40-46

	September 4 
Lon Fuller, The problem of the Grudge Informer, p. 159-63
	September 6

John Austin, Legal Positivism, p. 49-54

Brian Bix, selections from Inclusive Legal Positivism and the Nature of Jurisprudential Debate, p. 54-61

	September 11 

H.L.A. Hart, Positivism and the Separation of Law and Morals, p. 61-70

Lon Fuller, Positivism and Fidelity to Law, p. 70-76
	September 13 
Natural Law Theory

St. Thomas Aquinas, What is Law? From the Summa Theologiae, p. 76-78

Martin Luther King, Jr., Letter from Birmingham Jail, p. 78-82

	September 18 
Modern Legal Theory, p. 88-89
Ronald Dworkin, Law as Integrity, p. 111-119
	September 20
Contemporary Legal Theory, p. 120-125

Richard Posner, The Economic Approach to Law, p. 125-134

	September 25 
Issues in Constitutional Law: First Amendment
Legal Reasoning and Constitutional Interpretation, p. 164-172

Church of the Holy Trinity v. U.S., p. 176-178

 Antonin Scalia, The Role of U.S. Federal Courts in Interpreting the Constitution,178-184
	September 27 
Smith v. U.S., p. 172-175

Ronald Dworkin, Comment on Scalia, p. 184-188

	October 2 
Privacy and Due Process: 

The U.S. Constitution

Griswold v. Connecticut, p. 254-259

Robert Bork, The Right of Privacy, p. 188-191
	October 4 
Law and Morality: Freedom of Expression and Enforcing Morality, p. 193-198

J.S. Mill, On Liberty, p. 200-202

Joel Feinberg, A Ride on the Bus, p. 221-223

	October 9
Patrick Devlin, The Enforcement of Morals, p. 202-206

Gerald Dworkin, Devlin was Right: Law and the Enforcement of Morality, p. 209-216
	October 11 
Free Speech: Obscenity and Pornography, p. 230-233

Ashcroft v. The Free Speech Coalition, p. 233-237

Catherine MacKinnon, Pornography: On Morality and Politics, p. 248-252

	October 16
Joel Feinberg, Obscenity as Pornography, p. 241-247

Jack McClellan case (Readings on webCT)
	October 18
Peer Review Paper Writing Session

Video: The People vs. Larry Flynt

	October 23

PAPERS DUE
Issues in Constitutional Law: Equal Protection - Same Sex Marriage

Sexual Orientation, Gender, and Equality, p. 314-319, 
Baehr v. Lewin, p. 319-322

Cass Sunstein, Homosexuality and the Constitution, p. 322-326
	October 25 

Title IX

Martha Minow, The Dilemma of Difference, p. 327-331

U.S. v. Virginia, p. 373-377
Video, Gender and the Law: Title IX

	October 30
Topics in Applied Philosophy of Law

Criminal Law: p. 384-390

People v. Dlugash, p. 391-394

Douglas Husak, Intent, p. 394-397
	November 1
Sanford Kadish, The Criminal Law and the Luck of the Draw, p. 397-404

	November 6 
Justification and Excuse: 406-414
State v. Leidholm
Cathryn Jo Rosen, The Battered Woman’s Defense, p. 423-430


	November 8
State v. Cameron
Norval Morris, The Abolition of the Insanity Defense, p. 433
Stephen J. Morse, Excusing the Crazy: The Insanity Defense Reconsidered, p. 437

	November 13 
The Law of Tort: p. 517-524

Holden v. Wal-Mart Stores, Inc.

Richard A. Posner, Wealth Maximization and Tort Law: A Philosophical Inquiry, p. 533
	November 15
Jules Coleman, Selections from Tort Law and Tort Theory, p. 539-548

	November 20
Thanksgiving Holiday
	November 22
Thanksgiving Holiday

	November 27

Presentation Preparation Time
– Meet in Classroom
	November 29
Student Presentations

	December 4
Student Presentations
	December 6

Student Presentations

	Final Exam Tuesday December 11, 3 PM
	


